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All  judicial   systems,   world-over,   have   barred   the   admission   of  hearsay   evidence,

because  to  act  upon  hearsay  cvidcnce  is  risky  as  it  does  not  provide  any  medium  or

instrument  like  cross-examination  to  test  the  truthfulness,  falsity  or  reliability  of this

type  of evidence.  Evidence  in  the  nature  of the  statement  of the  deceased  i.e.  dying

declaration  made  about the  circumstances  in  which  his dcalh  resulted  also  falls  in  the

category  of  hearsay  evidence.   Hence,  any  such  statemcm  of  the  deceased  as  such

remains  irrelevant  and  inadmissible  in  evidence,  but  out  of  necessity  a  compulsion

arises to meet a peculiar situation  which  has made this type orcvidencc, namely dying

declaration,  relevant  and  therefore  admissible  by  creating  an  exception  to  the  general

rule   against   admissibility   of  hearsay   evidence.   IIence,   if  his   statemcnl   about   the

circumstances  in which  his death  occurred  is not admitted  in  evidence during criminal

trial, then  the only evidcncc of crime  would bc  lost and as a consequence,  the ofr`endcr

would  go  scotfrce  and  thus  cause  miscarriage  of juslicc.  It  is  derived  from  a  belief or

enunciation  in  its  favour  on  the  basis  that  the  dying  man's  deep  faith  in  his  religion

would not allow lies on his lips, while hc is dying and when hc knows that hc is soon to

mcct   his   Maker,    i.e`,    God.    'l`hc   earliest   judicial    pronouncement   making   dying

declaration   admissible   in   evidence   iuspite   of  its   being   in   the   nature   of  hear-say

evidence is found in the case of King Versus  William  Woodcock, (J  789)  I  I,each, 500.

€.          Judge  Byre,  Chief Baron  laid  down  as  under:  -"The  general  principles  on  which  this

species  of evidence  is  admitted,  is  that  they  arc  declarations  made  in  extremity  when

the  party  is  at  the  point  of death  and  when  every  hope  in  this  world  is  gone.  When

every  motive  to  falsehood  is  silent  and  the  mind  is  jnduccd  by  the  most  powerful

consideration to  speak  the  truth,  a  situation  so  solemn,  and  so  awful  is  considered  by

the   law  as  creating  obligation  equal  to  that  which   is   imposed  by  a  positive  oath

administered in a Court of justice.
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It must be  noted that the  earlier Code of Criminal  Proccdurc,1898 did  not contain  any

provision  regarding  the  pro-arrest  bail,  also  known  as  anticipatory  bail.  It  is  only  in

1973  that the  Anticipatory  Bail  bccamc  part of the  Cr.P.C,  on  the  recommendation  or

the  Forty  First  Law Commission  Report.  The  Commission  underlined the  necessity  of

introducing   a   new   section   concerning   pre-arrest   bail   and   recommended   for   the

inclusion  of such  provision.  It  was  observed  that  many  cases  are  instigated  against  a

person  just  because  of political  motivation  or  personal  vendetta.  They  lack  enough
-a            evidence and are meant to harass a person by getting him arrested. As arbitrary arrests

(often  leading  to  harassment  and  humiliation  of citizens)  continue  to  bc  a  pervasive

phenomenon  in the  country,  therefore,  protection  should  bc  given  to  the  people.  'rhis

was  the  underlying  reason  for  the  enactment  of Section  438  in  the  Crpc.  Thus,  the

provision of anticipatory bail was  included to protect the arbitrary violation of lhc right

to personal  liberty of an  individual  so that no person can bc confined or dctaincd in any

manner  unless  hc  has  been  held  guilty.  Further,  it  was  observed  that  when  thcrc  arc

reasonable  grounds  for  believing  that  a  person  accused  of an  offence  is  not  likely  to

abscond or misuse his  liberty while on Bail, then there  is no need to  rirst submit him to

custody,  make  him/her  remain  in  prison  and  then  apply  for  Bail.  In  such  cases,  Bail

could  be  granted  earlier.  .I`he  confusion  relating  to  the  provision  of anticipatory  bail

started and increased when diffcrcnt courts cxprcsscd dirrcrcnt and contradictory views

regarding  its  scope  as  to  whcthcr the  same  could  be  time  bound  or  not.  'l`hc  grant  of

anticipatory  bail  should  not be  limited  by time.  Also,  the  court  has  wide  discrction  to

impose appropriate conditions on a case to case basis. 'l`hc Supreme Court in the case of

Siddharam  Satlingappa  Mhetre  Versus  State  Of Maharashtra  rL`jected  the  notion  that

anticipatory bail could be  for a  limited time and opined that there  can be  no time  limit

as to the lil`e of an anticipatory bail.
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q€rfu  clap  fflifl  3Tfun,  1951  #  mT  2(4)  #  drq5  apiq  qi  qfSTTRE  fa5FT

7TqT  a,  fas  3twh  eTrffa  3TeitrT  qimj  if+{,   qt3,   Fr`qq  quj  ed  3TrFa'  qa  th   -d`TEb-
qTiT   i   rfu   FTiTr   TTi]T   8i   Ftwh   ertap   qFT   3TfRE,   1951   #   qi{T   32   a
3T3qTi tr  atEF  qiH,  di  f$  8tf€T  3TfRE  -a  3TFTfa  qrGxp  i  -bJt,  ed  Grfe]rEm{  qi
H¥ffl  wi  tS  fgiv  at  efl  arT  fan  qrmt]zT  aiTT  f]iDiid  q@  fin  en  ffl5Fr  ai

FFTrmi:%rferfusal¥]=¥T_#aTgisFTdd=¥=r¥Pe]\,ti±
al5 fflw a,  Hfan a fu5€  twi  $ 3Tife;T{ ch !7¥ffl a,uj t} rFT 3Tchq wh gra
FE @  wifa wl en-ch  ch  S  fir  anqT TTz]T an I  sit  HiFT<  gffl  qTi= F6 a  rfu a

6     = F*¥rial#er**ELVTRTFTg:J±'' *fsPr ¥:¥ma¥
yr5  vF  37iT  i977  F  FTife  FtpFtRT  gq  apTZTTan  ELRT  F€z].:;:rin  -chip  xpiw  3rfafin,
1951   aft   £]izT  32   a   Hdyi¥T  i   chq5  qTu  ffl  i+\#tqT   q5irT`J   finr   -qi€   q}  Ba   GTi  qu
ffroc-a  lap  wh  q5r  3Tfin  TTzlT€Tzl  al  i  a=i  maEft  3]fflFFT  fan  im  a I  FquHaTIT
¢ha  fflH 3rfun,  1951  a  en-fl 32  Ti  <T5rRIi+  drzF  -mtt  3Tfun,  1959  qfr  en{T  29

Tfa.   TtF  enH  FTasm  a,   ch  fai  cttap  =qTH   an   qijflFF  t5~{T`r  fin  ffltr  al  gi  tlii
E@ Tg wi fry  fS¥ ch ch fRE ed a 3fr{ EiT HtFT¥ ffro ffltir`:Tz]; ri fart
-chS fflH ffl ffii gr Eqha ch qi 8} enhi \rq fty{i fS\J -tin ZFT tFt€ erffro

a  i3 an I
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\77i>"  cFTTa  ch  \ITFT  *  faia  3Tggr  a,   \3TTr}  nd  S  qRETdq{ii  ii:I:;rd  Eiii  faia
frnI   enTa   +   qfRE   al   Hq5m   €i   en¥T   141    qT<flq   €u3   ae-ffl   2*   m2I   H~t:;r:r:;;:I
wDcr;`|ap{uT  a  z7iT  sTTa.gr  €  fS  "q*  ¢7rm  ch  -€z75gT  an  flqq  fro  faiia  `;:T:g¥  an,  qTq   a
fan fai5=5  rmT a wh I"  37iT.  Fed  qi5  a  fs  a=qT  3rmTrffro  ¥q  S  wiq..a  pTq  FT
3]fha   -GITfa3-   €IT{r   141   tTTwh   ~cFT`5   rfu   a   zTqT   -6rrarirfl   drq   S   fan:!.   I:rErfufi   a I
rmiffl  3meiu  @  FT¥g  mTrm  rfu  zch  Tit  Hrfu  ed  -c6  rg7v  REtl  "FT  H{i;[{:I.  fa;;:i:Tr
eniT  3]ffla  rfu  % I  eta:  gu  wit  a  at  frri  ndcb-  7iTThJ  an  gquiT  qfifS:2TfaiTfr  z#

%T¥emnIs=RE¥'8Tg*€e=3Tngg:iifeJ:Eg['fflqftnggTrFpr¥
iTcaT  viE7  ri  q5TT  ct  fflift  €  ffl  fl  €]iiT  149  iTTwh  €i7€  whirr  a}  en€rr¥  qi  3©5

3       ¥di*fhawl trrfean¥ f¥S¥g'|3Tqma*,¥ qT¥TT-T#u,8`{±en£¢SuHfroquT¥
fan faT5¥  tFTiiT a  fliRI  a I  giv  3Tfife  e7iiT  34  iTFTan  €u€  ffl ZFT why "ffl
zI5T  PZF  fir  a I  3TH..  uf±  giv  FFTal  *  Hfflfha  wh'  ¥t  z7F  veTrfha  dr  a  f$  3TTURTfatF7

gF!z  flii]iq  37T¥itT  z}  3]Ti]iuT  i  fin  Tin  ar  al  3Tffi_  ri  frm  34  t}  "itT  ri
3TTae  uTi{Qirticq  t}  entzTi  q¥  athfa  ffu  ffl  iTzf5iTT  a  Err  ap3mriT  qi  erT¥T  149
ndtq  €u3  rfu  €  iQTTT  qt  tinT  34  a  H.in  tl  drTfve  al  qfuriT  3ft  f*qr  iriT
Hqffl  a,  TTTnl  ve  fRE  qT  qEri  a  fan  3TPrBff  #  Ffha:TT  qi{  ofaffl  Harm  a  fi2zT
qi  faTEm  3{ci¥qqq  €TRE  a I
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